
 

 

Notice of Undertaking  

Morgan Stanley & Co International plc  

 

SUMMARY 

 

Morgan Stanley & Co International plc is part of Morgan Stanley, a multi-national 

financial services firm. Morgan Stanley & Co International plc (Morgan Stanley) has 

agreed to change terms in the contract for its investment plan called the Morgan 

Stanley FTSE Gilt Backed Growth Plan 9, and other investment plans with similar 

contract terms. This follows our assessment that two terms in the FTSE Gilt Backed 

Growth Plan 9 contract may be unfair.  

 

Why were the terms changed? 

In our view, one term gave Morgan Stanley the broad discretion to cancel a 

customer’s contract if the customer had breached the contract in any way. We were 

concerned that customers would not know when Morgan Stanley could cancel the 

contract or have the opportunity to rectify the breach.  

 

We also believed that the variation term in the contract provided Morgan Stanley with 

the discretion to make any changes to the contract, and that the circumstances in 

which a change could be made were not clear to consumers. 

 

Which customers are affected? 

Customers with the Morgan Stanley and Skandia investment plans listed overleaf. 

 

What are the changes? 

Morgan Stanley has agreed to amend the original terms to make it clear to customers:  

 that it may cancel the contract if the customer is in breach of a material 

obligation and the customer has failed to remedy that breach within three 

months of the firm asking them to do so; 

 the circumstances in which the firm may make changes to the terms of the 

contract; and 

 that it will give customers 30 days notice of any contractual change and allow 

the customer to withdraw from the investment plan/contract. 

 

What does this mean for customers? 

Customers do not need to do anything.  

Morgan Stanley has confirmed that for existing customers (i.e. those who received 

contracts/ terms and conditions containing the old terms): 

 it will treat those customers as though the new wording applies to them; and 

 it has not relied on the potentially unfair aspects of the original terms. 

 

New customers will be sent contracts containing the new wording from 1 March 

2013.  



Morgan Stanley investment plans  

 

1. Morgan Stanley Asia Protected Growth Plans 1-5 

2. Morgan Stanley Capped & Floored Floating Deposit Plans 1-3 

3. Morgan Stanley Defensive Digital Growth Plans 1-9 

4. Morgan Stanley Deposit Income Plan 

5. Morgan Stanley Developed Markets Growth Plan 

6. Morgan Stanley Developed Markets Income Plan 

7. Morgan Stanley Developed Markets Kick-Out Plan 

8. Morgan Stanley Digital Growth Deposit Plan 1 and 2 

9. Morgan Stanley Dual Defensive Digital Growth Plan 

10. Morgan Stanley Dual Index Bonus Plan 

11. Morgan Stanley Emerging Markets Growth Plans 5-7 

12. Morgan Stanley EURO STOXX 50 Bonus Growth Plan 

13. Morgan Stanley EURO STOXX 50 Defensive Digital Plan 

14. Morgan Stanley FTSE Accelerator Bonus Plans 1-4 

15. Morgan Stanley FTSE Best Entry Growth Plans 1-9 

16. Morgan Stanley FTSE Bonus Growth Plans 4-7 

17. Morgan Stanley FTSE Bonus Growth Plus Plan 

18. Morgan Stanley FTSE Booster Plans 1-8 

19. Morgan Stanley FTSE Capital Plus Plans 4-16 

20. Morgan Stanley FTSE Defensive Bonus Plans 1-8 

21. Morgan Stanley FTSE Defensive Income Plan 

22. Morgan Stanley FTSE Digital Growth Plan 

23. Morgan Stanley FTSE Gilt-Backed Growth Plans 7-12 

24. Morgan Stanley FTSE Income Plans 1-6 

25. Morgan Stanley FTSE Kick Out Growth Plans 1-15 

26. Morgan Stanley FTSE Protected Growth Plans 15-25, 31-52 

27. Morgan Stanley FTSE Simple Growth Plans 12-14 

28. Morgan Stanley Global Giants Plan 

29. Morgan Stanley Global Industrials Kick-Out Plan 

30. Morgan Stanley Infrastructure Protected Growth Plan 

31. Morgan Stanley Protected Growth Deposit Plan 1 and 2 

32. Morgan Stanley Protected Income Deposit Plan 

33. Morgan Stanley Simple Growth Deposit Plan 

34. Morgan Stanley Tracker Plus Plan 2 

35. Morgan Stanley UK 5 Defensive Kick Out Plan 

36. Morgan Stanley UK 5 Protected Kick Out Plan 

37. Morgan Stanley UK Banks Bonus Growth Plan 

38. Morgan Stanley UK Blue-Chip Income Plan 1 and 2 

39. Morgan Stanley UK Blue-Chip Kick Out Growth Plan 1 and 2 

40. Morgan Stanley UK Giants Bonus Growth Plans 1-4 

41. Morgan Stanley UK Commercial Property Growth Plan 

42. Morgan Stanley US Blue-Chip Income Plan 

43. Morgan Stanley US Blue-Chip Kick Out Growth Plan 

 

Skandia investment plans 

 

1. Skandia Global Vista Protected Portfolio Investment 

2. Skandia UK Protected Portfolio Investment 18, 19, 24-34 



UNDERTAKING 

 

Name of 

Business 

Morgan Stanley & Co 

International plc (“Morgan 

Stanley”) 

Lead  

Organisation 

FSA 

Trading 

Sector 

Structured Products Contract 

Identifier 

Morgan Stanley 

FTSE Gilt-Backed 

Growth Plan 9 

Term 1 

Original term 

 

‘21 Termination and Withdrawal 

 

… 

21.2. the Plan may be terminated by the Plan Manager in the following circumstances: 

 

… 

 

(iii) on three months’ written notice if you are in breach of any of these Terms and 

Conditions. 

 

In these circumstances, any assets of the Plan will be sold and the proceeds 

transferred to you, subject to our right to retain cash in respect of fees and transaction 

charges as set out in Clause 21.1 above.’ 

 

Application of the Regulations 

 

Generally, a term is deemed to be unfair under Regulation 5(1) of the Regulations if, 

contrary to the requirement of good faith, it causes a significant imbalance in the 

parties’ rights and obligations under the contract, to the detriment of the consumer. 

In our view, clause 21.2(iii) had the potential to cause a significant imbalance in the 

rights of the parties in favour of the firm. The wording of this term could have given 

the firm too broad a discretion to potentially terminate the agreement following a 

breach of any of the terms and conditions by the consumer.  In particular, the wording 

of the term did not restrict the exercise of the firm’s discretion in any way, such as by 

limiting the term to a breach of a material term by the consumer or by providing the 

consumer with the opportunity to rectify any breach.  However, in Morgan Stanley’s 

view, the wording of the contract terms provided that the only obligation on a 

consumer was to not lend or charge any of the assets of the Plan, as required by the 

applicable ISA regulations. Morgan Stanley considered this obligation to be material 

and acknowledged that the term could be clarified by specifically referring to the 

materiality of such a breach. 

 

We consider that an assessment of good faith, according to case law, means that the 

firm should deal openly and fairly with consumers.  In our view, clause 21.2(iii) as 

drafted had the potential to be contrary to the requirement of good faith, as the term 

did not provide that the consumer had the opportunity to rectify their breach.   

 

 



How the term has changed 

 

Morgan Stanley has agreed to replace Clause 21.2(iii) for all new consumers.  For 

new consumers, Clause 21.2(iii) will be replaced with the new term. 

 

In our view, the new term is less likely to be unfair under the Regulations.  The new 

term clarifies that the firm’s discretion is limited as it only permits the firm to 

terminate the agreement if the consumer is in breach of a material obligation.  The 

consumer is also provided with an opportunity to remedy the breach, when asked to 

do so by the firm.  We consider that this redresses the previous imbalance between the 

parties. We consider that the new term is more likely to be dealing openly and fairly 

with consumers and therefore is less likely to be contrary to good faith. 

 

For its existing consumers, Morgan Stanley has agreed not to rely on clause 21.2(iii), 

and to treat all consumers in a fair way, as though they were subject to the new term. 

 

New term 

 

‘21 Termination and Withdrawal 

 

… 

21.2. the Plan may be terminated by the Plan Manager in the following circumstances: 

 

… 

 

(iii) if you are in breach of any material obligation under these terms and, following 

written notice requesting you to remedy the breach within three months of such 

notice, you have failed to remedy the breach within such time. 

 

In these circumstances, any assets of the Plan will be sold and the proceeds 

transferred to you, subject to our right to retain cash in respect of fees and transaction 

charges as set out in Clause 21.1 above.’ 

 

Term 2 

Original term 

 

Clause 35 

 

‘35. Amendments to Terms and Conditions 

 

35.1 We may from time to time change these Terms and Conditions by giving you not 

less than ten business days prior written notice to you of any change.’ 

 

Application of the Regulations 

 

Regulation 5(1)  

 

Generally, a term is deemed to be unfair under Regulation 5(1) of the Regulations if, 

contrary to the requirement of good faith, it causes a significant imbalance in the 



parties’ rights and obligations under the contract, to the detriment of the consumer. 

In our view, clause 35.1 had the potential to cause a significant imbalance in the rights 

of the parties in favour of the firm because the term gave the firm a wide discretion to 

vary the contract. The wording of the term did not restrict the exercise of the firm’s 

discretion in any way and as such, there was no limit on the potential for the firm to 

make variations to the contract.  We considered that this had the potential to cause 

consumer detriment in the event that the terms of the contract were changed to be less 

favourable to consumers. 

 

We consider that an assessment of good faith, according to case law, means that the 

firm should deal openly and fairly with consumers.  In our view, clause 35.1 as 

drafted had the potential to be contrary to the requirement of good faith as it gave the 

firm the ability to vary the contract at the firm’s discretion, potentially without limit.  

We considered that this unlimited discretion meant that the term may have been 

contrary to good faith. 

 

Schedule 2 

 

We also note that Schedule 2 of the Regulations, which sets out an indicative list of 

terms that may be regarded as unfair, provides at paragraph 1(j) that a term is likely to 

be unfair if it has the object or effect of ‘enabling the seller or supplier to alter the 

terms of the contract unilaterally without a valid reason that is specified in the 

contract.’ 

 

Clause 35.1 did not specify any valid reasons for the firm to vary the contract.  Valid 

reasons would have made it clearer to consumers when the firm’s power could 

potentially have been exercised.  As clause 35.1 did not specify any valid reasons 

setting out why the firm might unilaterally vary the contract, we considered that it fell 

within the indicative list in Schedule 2(1)(j) and, therefore, was more likely to be 

unfair. 

 

 

How the term has changed 

 

Morgan Stanley has agreed to replace Clause 35.1 for all new consumers.  For new 

consumers, Clause 35.1 will be replaced with the new term. 

 

In our view, the new term is less likely to be unfair under the Regulations.  It is less 

likely to cause a significant imbalance between the parties in favour of the firm as it 

sets out the reasons for which the contract may be varied, and the circumstances in 

which the contract may be varied are limited, so the consumer has clear information 

about if, when and how a variation may occur.  The term is also less likely to cause 

consumer detriment, as the firm’s discretion to vary the contract is constrained.  

 

In our view, as the reasons for variations to the contract are specified in the contract, 

this means that the consumer has a basis to challenge a variation if they consider that 

it has not been made in accordance with the reasons listed.  Furthermore, by listing 

the reasons for variation in the contract, the firm is dealing openly and fairly with 

consumers, so the term is unlikely to be contrary to good faith. 

 



For its existing consumers, Morgan Stanley has agreed not to rely on clause 35.1 and 

to treat all consumers in a fair way, as though they were subject to the new term. 

New term 

 

‘35 Amendments to Terms & Conditions 

 

We may from time to time change these Terms and Conditions for the following 

reasons: 

 

(i) to comply with or reflect a change of applicable law or regulation or a decision by 

an ombudsman; 

(ii) to make them more favourable to you or to correct a mistake (provided that any 

correction would not be detrimental to your rights); or 

(iii) to provide for the introduction of new systems, services, changes in technology 

and products (provided that any change would not be detrimental to your rights). 

 

We will give you at least 30 days written notice of any change and if you are unhappy 

with any change you will be permitted to withdraw from the Plan in accordance with 

Clause 21.1.’ 

 

Other information 

 

The firm has told us that it has not relied on the potentially unfair aspect(s) of any of 

the original terms, so the firm considers that no actual detriment has been caused to 

consumers by the use of such terms.   

 

The firm has changed its standard contract to reflect these changes for new customers 

from 1 March 2013.  

 

For existing consumers, the firm has agreed to not rely on the original terms in an 

unfair way and to treat all consumers as though they were subject to the new terms.  

 

In addition to the publication of this undertaking, the firm has agreed to separately 

contact existing consumers to notify them about the changes to the contract wording.  

 

The firm was fully cooperative in providing this undertaking to us. 

 

 

Undertaking published 26 February 2013 

 

LEGAL INFORMATION 

 
As a qualifying body, we, the Financial Services Authority (the FSA), can challenge firms 

using terms that we view as unfair under the Unfair Terms in Consumer Contracts 

Regulations 1999 (the Regulations).  We identified two provisions that we considered to 

be unfair under the Regulations following a review of some of the terms and conditions 

governing the Morgan Stanley FTSE Gilt-Backed Growth Plan 9 of Morgan Stanley & 

Co. International plc (Morgan Stanley). Morgan Stanley has agreed to provide an 

undertaking not to use certain terms that we consider may be unfair.  



We have a duty under the Regulations to notify the Office of Fair Trading (OFT) of the 

undertakings we receive. The OFT has a duty to publish details of these undertakings, 

which it publishes on its website. We also publish the undertakings on our website. Both 

publications will name the firm and identify the specific term and the part of the 

Regulations which relate to the term’s fairness.  

Even if firms have not given an undertaking or been subject to a court decision under the 

Regulations, they should be aware of undertakings or court decisions concerning other 

firms as part of their risk management. These could be valuable in showing the likely 

attitude of the courts, the FSA, the OFT or other qualifying bodies to similar terms or 

terms with a similar effect. Ultimately, only a court can determine the fairness of a term 

and, therefore, we do not recommend terms that have been revised by a firm to address 

our concerns as being definitely fair.  

 

We cannot approve terms for the purposes of the Regulations; it is for firms to assess the 

fairness of their terms and conditions under the Regulations and in the context of the 

product or service in question.  

 

It is important to bear in mind that wording that is fair in one particular agreement is not 

necessarily fair in another. When we accept an undertaking given to us from a firm to 

revise a term, this means that, on the evidence available at the time, we consider the term 

to be improved enough so that further regulatory action is not required.  

 

 


